IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA : CRI'M NAL
VS.
FRANK DeSUMVA NO. 98-562-02

ORDER _AND MEMORANDUM

ORDER

AND NOW to wit, this 26th day of WMarch, 1999, upon
consideration of defendant Frank DeSunma's Motion to Suppress
Statenents and All Physical Evidence (Docunent No. 64, filed
January 29, 1999), and the related subm ssions of the parties,
followng a Hearing and Oral Argunent on February 19, 1999, IT IS
ORDERED, for the reasons set forth in the acconpanyi ng Menorandum
t hat defendant Frank DeSumma's Modtion to Suppress Statenents and
Al'l Physical Evidence is GRANTED IN PART and DENI ED IN PART, as
fol |l ows:

1. That part of the Mdtion to Suppress which seeks to
suppress the statenent of Frank DeSumma with respect to the
presence of a weapon is GRANTED;

2. That part of the Mdtion to Suppress which seeks to
suppress the weapon seized fromthe vehicle of defendant, Frank
DeSunma, as a result of his statement is DEN ED.

VEMORANDUM




FACTS AND PROCEDURAL HI STORY?

On Sept enber 29, 1998, four Special Agents of the Federal
Bureau of Investigation ("FBI") arrested defendant Frank DeSunma
pursuant to a conplaint and warrant.? On Cctober 28, 1998, a
Federal grand jury returned a ni ne-count Indictnent agai nst DeSunma
and two co-defendants, Peter C. D Anelio and George Delia, for
extortionate debt collection and weapons viol ations. On Novenber
5, 1998, defendants pled not gquilty to all counts of the
Indictnent.® On Novenber 16, 1998, the Court denied defendant
DeSumma's Motion for Pre-trial Release.

On January 29, 1999, DeSunma filed a Motion to Suppress
Statenents and Al Physical Evidence; the governnent responded on
February 17, 1999. On February 19, 1999, the Court held a hearing
and oral argunent on the notion. The governnent called one
W t ness, Special Agent S.J. Garrizzo of the FBI. The foll ow ng
facts surroundi ng defendant's arrest were established:

On Septenber 29, 1998, Special Agent G arrizzo was part

of a four-person team of FBlI agents charged with executing an

! For a nore thorough di scussion of the procedural

history of this case, see United States v. D Anelio, No. 98-562,
1998 W. 800345 (E.D. Pa. Nov. 16, 1998).
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Al so arrested on that date at different |ocations were
DeSumma' s co-defendants, Peter C. D Anmelio and George Deli a.

3 D Arelio is charged in Counts 1, 2, 5, and 6. DeSumm
is charged in Counts 1-8. Delia is charged in Counts 1, 4, 5,
and 9.



arrest warrant for the defendant. Special Agent Garrizzo stated
that to his know edge neither he nor the other nenbers of the
arrest team had any paperwork with them other than the arrest
warrant. The teamof agents went to Club Ricochet, a "gentlenman's
club"” on Oxford Valley Road in Lower Bucks County. \While an agent
entered the club to find the defendant the rest of the teamwaited
outside in the club's parking |ot.

After the agent used a "ruse" to get the defendant out of
the club and into the parking lot, at |east two of the agents who
waited in the parking lot identified thenselves as federal
of ficers. Special Agent G arrizzo told defendant that he was under
arrest. At this point, the defendant was "just a few paces, maybe
ten or fifteen feet" from his car, and he was surrounded by the
arrest team N T. at 48. Although the arrest was "instantaneous"
with the defendant's energence fromthe club, id. at 55, in a few
seconds' tine he reached his car, at which tinme he was stopped by
Speci al Agent G arrizzo. Defendant attenpted to place his hands on
the hood of his vehicle, but he was told that that was not
necessary.* He was then handcuffed and subjected to a pat-down
search by Special Agent G arrizzo. As the agent was conducting the
pat - down search, he asked t he def endant whet her he had any weapons.

Def endant responded that he had a weapon inside of his car,

4 Special Agent G arrizzo stated that he was uncertain
whet her DeSumma ever touched his car. N T. at 56.
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indicated that his car was | ocked with a key-nunber |ock system
and provi ded the key nunber to unlock the car. While searching the
vehicle the agents found the gun. At no point in this sequence did
the agents advise the defendant of his Mranda rights. Speci a
Agent G arrizzo stated that they searched the vehicle only because
of defendant's response to his question about weapons. N. T. at 60.

In the suppression notion, defendant argues that his
statenent to Special Agent G arrizzo that there was a weapon in his
car was illegally obtained because he had not been advised of his

rights as required by Mranda v. Arizona, 384 U. S. 436 (1966). It

is defendant's position that the weapon seized fromhis vehicl e was
obtained as a direct result of this violation, and thus nust be

suppressed under Wng Sun v. United States, 371 U S. 471 (1963).

The governnment argues that this case fits within the

"public safety exception” to Mranda established in New York v.

Quarles, 467 U S. 649 (1984). 1In the alternative, the governnent
argues that the search of the car was valid under the "autonobile
exception"” to the search warrant requirenent established in Carrol

v. United States, 267 U S. 132 (1925).° The Court will address the

adm ssibility of the statenent and the weapon in turn.

> The governnent al so submts that the vehicle search was
perm ssible as a search incident to arrest. Because the Court
hol ds that the gun should not suppressed, the Court need not
address this argunent.



1. DI SCUSSI ON

A The St at enent

Where a defendant seeks to suppress a post-arrest
statenent, the governnent bears the burden of establishing by a
preponderance of the evidence that the statenent was not the
product of custodial interrogation conducted in the absence of

M randa warnings. Colorado v. Connelly, 479 U. S. 157 (1986). 1In

t he absence of M randa warnings, the governnent has the burden of
establishing that the interrogation fits within a recognized
exception to the Mranda rule. See id.

1. M r anda

In Mranda v. Arizona, 384 U S. 436 (1966), the Suprene

Court exam ned a defendant's Fifth Anmendnent right to be free from
conpelled self-incrimnation in the context of cust odi al
interrogation; the Court has repeatedly held that certain
procedural safeguards were necessary to "dissipate the conpul sion
i nherent in custodial interrogation and, in so doing, guard agai nst
abridgenent of [a] suspect's Fifth Anmendnent rights." Mran v.

Bur bi ne, 475 U. S. 412, 425 (1986); see Mranda, 384 U S. at 468.

These safeguards include certain rights that an accused nust be
i nformed of, and nust waive, before interrogation can commence:

He must be warned prior to any questioning
that he has the right to remain silent, that
anyt hi ng he says can be used against himin a
court of law, that he has the right to the
presence of an attorney, and that if he cannot
afford an attorney one will be appointed for
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himprior to any questioning if he so desires.
Qpportunity to exercise these rights nust be
afforded to himthroughout the interrogation.
Mranda, 384 US. at 479. Only if there is a knowi ng, voluntary,
and intelligent waiver of the rights expressed in the warnings can

police question a suspect wthout counsel being present and

introduce at trial any statenents made during the interrogation.

See id.

2. Public Safety Exception to Mranda

In New York v. Quarles, 467 U S. 649 (1984), the Court
fashi oned an i nportant exception to the Mranda requirenents. In

t hat case, a young wonman told two police officers that she had j ust
been raped, that her assailant had just entered a nearby store, and
that he was carrying a gun. Upon entering the store the officers
qui ckly spotted the defendant. After a short chase, the defendant
was caught and searched. Because he was wearing an enpty shoul der
hol ster, and m ndful of the victims warning, the arresting officer
asked hi mwhere the gun was | ocated before reading himthe M randa
war ni ngs. See id. at 651-52. The defendant nodded in the
direction of sone enpty cartons and stated, "the gun is over
there." 1In concluding that the statenment and the gun shoul d not be
suppressed, the Court held that "concern for public safety nust be
par anmount to adherence to the literal |anguage of the prophylactic
rules enunciated in Mranda." Quarles, 467 U S. at 653.

The public safety exception applies only where there is



"an obj ectively reasonabl e need to protect the police or the public
fromany i nmedi at e danger associated with [a] weapon." 1d. at 659
n.8. Thus, absent circunstances suggesting such danger, the need
for the exception is not apparent, and the suspicion that the
questioner is on a fishing expedition outweighs the belief that
public safety notivated the pre-Mranda questi oni ng.

What is objectively reasonable, of course, depends upon

the circunstances of the arrest. In United States v. Mbley, 40

F.3d 688 (4th Gr. 1994), the arresting officers asked the
def endant whet her he had a weapon when he was naked, handcuffed,
and renoved from his house before questioning. In refusing to
apply the public safety exception, the Fourth Crcuit stressed the
"exceptive nature" of the Quarles rule, stating that as such it
must be construed narrowy. Mobl ey, 40 F.3d at 693. There was
nothing that separated the arrest from "an ordinary and routine
arrest scenario"; thus the court in Mbley held that it was bound
to follow Mranda, not its exception. |d.

The governnent cites cases which support the proposition
that the test for applying the public safety exception is objective

reasonableness. In United States v. Di Santis, 870 F.2d 536 (9th

Cr. 1989), the Ninth Crcuit held that whether the arresting
of ficers believed the defendant m ght have had a weapon is not
di spositive. Rat her, other circunstances in D Santo suggested

danger: (1) before the arresting officers asked the defendant



whet her he had a weapon, the defendant was not secured in
handcuffs, and (2) the defendant asked if could go to another room
in the house so that he coul d change cl othes before being taken to

court. In United States v. Brady, 819 F.2d 884 (9th G r. 1987),

the arresting officer had reason to be concerned because he was
confronted with a potential kidnap victim and saw an i ndivi dua
carrying a knife near the scene. Thus, under the circunstances, it
was obj ectively reasonable to believe that the officer m ght be in
danger.

The facts in the instant case are quite different. As
not ed, defendant was al one when arrested, with agents surroundi ng
him There is no evidence that the agents knew he was carrying a
weapon, or had access to one. Nor is there any evidence that the
arresting agents were aware of the defendant's previous use of a

firearmin this case.®

6 The governnent states that the agents knew that the

def endant was arned because the arrest warrant detailed both his
crimnal history and a recent shooting incident. However, no
such evidence was presented at the suppression hearing. Special
Agent G arizzo, the governnent's sole wi tness, nmade no reference
to the contents of the arrest warrant, the supporting affidavit,
or the defendant's adm ssion that he was a convicted fel on.
Unverified representations of counsel in |egal nenoranda are not
evi dence and thus are accorded no weight in the Court's findings
of fact. See G sternas-Estay v. I.N.S., 531 F.2d 155, 157 n.1
(3d Gr. 1973)("[U ncontroverted statenents of counsel should not
be considered part of the record."); Prince v. Sun Shipbuilding &
Dry Dock Corp., 86 F.R D. 106, 107 (E.D.Pa. 1980)(representations
of counsel in a brief are not part of the record). Thus, the
Court will not infer that the arresting officers knew the
information contained in the affidavit.
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The Court finds that this was "an ordinary and routine
arrest scenario,"” and thus concludes that the arresting agents had
an insufficient factual basis from which they mght reasonably
concl ude t hat the defendant presented a danger to thensel ves or the
public.” Mbley, 40 F.3d at 693. The arresting agents shoul d have
gi ven def endant M randa warnings. They did not, and the statenent
must be suppressed.

B. The @Qun

The Court nust next determ ne whether the gun found in
defendant's car nust be suppressed because of the Mranda
vi ol ati on. The standard for suppression of physical evidence
derived from Mranda viol ati ons has not been settled definitively
by the Suprene Court or the Third Crcuit.

1. El st ad

In Oregon v. Elstad, 470 U S. 298 (1985), the Suprene

Court refused to suppress a confession validly obtained after
proper Mranda warnings purely because it canme after a prior

confession elicited during an unwarned, custodial interrogation.

! The governnent argues that because the arrest warrant

was, in part, for firearns violations, the arrest team had reason
to be concerned for the presence of weapons. However, assum ng
arguendo, the arresting agents were aware of the contents of the
arrest warrant, applying the exception solely because the

def endant was wanted for a weapons violation would be tantanount
to establishing a per se rule that the public safety exception
applies to every firearns arrest. The Court is unwilling to
create such a rule in light of the narrow construction which nust
be given to the Quarles exception. See Mbley, 40 F.3d at 693.
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The Supreme Court recogni zed that the "fruit of the poi sonous tree"

doctrine enunciated in Wong Sun v. United States, 371 U. S. 471

(1963) forbids the use of evidence obtained as a result of a
constitutional violation, but held that because Mranda is a
prophylactic rule, a Mranda violation does not necessarily
preclude the use of all evidence flowng therefrom Elstad, 470
U S. at 306-09.

Derivative evidence is suppressed only where the Fifth
Amendnent itself is violated, which, according to the El stad Court,
occurs where the statenent itself is not voluntary. A show ng of
actual coercion in obtaining the statenent will neet this standard.

Id. at 305. See also United States v. Johnson, 816 F.2d 918, 922-

23 (3d Gr. 1987) (stating that absent constitutionally
i nperm ssible coercionineliciting aninitial confession, adequate
M randa war ni ngs bef ore a subsequent vol untary confessi on val i dates
t hat confession).

Al t hough neither the Suprene Court nor this Crcuit has
extended Elstad to apply to physical evidence seized as a
consequence of a Mranda violation, the Third Grcuit has noted
that in Elstad, the Suprenme Court specifically rejected the
proposition that the "fruit of the poi sonous tree" doctrine extends

to violations of Mranda. Johnson, 816 F.2d at 922-23. I n

addition, every circuit that has considered the i ssue has construed

Elstad to apply equally to all forns of derivative evidence. See,
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e.g., United States v. Elie, 111 F.3d 1135, 1142 (4th G
1997) ("derivative evidence obtained as a result of an unwarned
statenent that was voluntary under the Fifth Amendnent is never

"fruit of the poisonous tree.'") (citations omtted); United States

v. Mendez, 27 F.3d 126, 130 (5th Gr. 1994)("[t]he derivative
evi dence rul e operates only when an actual constitutional violation

occurs, as where a suspect confesses in response to coercion.");

United States v. Sangi neto-Mranda, 859 F.2d 1501, 1515 (6th Cr

1988) ("where police sinply fail to adm ni ster M randa warni ngs, the
adm ssibility of nontestinonial physical evidence derived fromthe
uncounsel ed statenments should turn on whether the statenents were
voluntary within the neaning of the Fifth Anmendnent"); United

States v. Gonzal ez-Sandoval, 894 F.2d 1043, 1048 (9th Cr.

1990) (finding that "tainted fruits" doctrine does not apply to
physi cal evidence obtained through Mranda violation); see also

United States v. Coley, 974 F. Supp. 41 (D.D.C. 1997) (finding that

absent proof of unconstitutional conduct, there is no requirenent
that fruit of Mranda violation be excluded); Wayne R LaFave &
Jerald H Israel, Cimmnal Procedure 89.5(b), at 201 (Supp.
1991) (noting that "Elstad only rejected application of the fruits
doctrine as applied to a subsequent confession," but that "thereis
much in the Court's opinion that suggests that the fruits doctrine
shoul d al so be inapplicable to physical evidence acquired through

a Mranda-viol ative confession"). But see United States v. Byram
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145 F. 3d 405, 409 (1st Cr. 1998) (applying fruits doctrine to
second statenent where Mranda violation is not nerely technical,
there is a "substantial nexus" between the violation and the
original statenent, and second statenent not preceded by Mranda
war ni ngs) .

The Fourth, Fifth, Sixth, and Ninth Crcuits have held
that the physical evidence seized as a result of a Mranda
violation is to be suppressed only upon a showi ng that the original
statenent was not voluntary. This Court concurs, and concl udes
t hat physical evidence obtai ned because of a voluntary statenent
obtained in violation of Mranda need not be suppressed because of
the Mranda violation. |If a statenment that reveals the existence
or location of physical evidence is voluntary and not itself the
product of a constitutional violation, the physical evidence wll
be adm ssi bl e unl ess excluded for sone other reason.

2. Vol unt ari ness of the Statenent

In the context of the Fifth Amendnent, "coercive police
activity is a necessary predicate to the finding that a [statenent]

is not 'voluntary' ." Colorado v. Connelly, 479 U S. 157,

167 (1986); Defendant in this case revealed the existence and
| ocation of the gun with a single statenent nmade in response to a
single question. He volunteered the key nunber for the agents to
unl ock the car and retrieve the gun. At that tinme he had been in

custody only for a few mnutes, at nost. The record contains no
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evi dence of coercive police activity or conpul sion of any kind.
Thus, the Court concl udes that defendant's statenent was vol untary,
and the gun will not be suppressed as tainted fruit.

3. The Aut onopbil e Exception

Havi ng determ ned that the gun should not be suppressed
as a fruit of the poisonous tree, the Court nust determ ne whet her
the search of the car was valid. The Fourth Anendnent protects
agai nst unreasonabl e searches. U S. Const. anend. IV. Asearchis

reasonabl e when supported by probable cause. United States v.

Ver dugo- Urqui dez, 494 U. S. 259, 297-98 (1990). Probabl e cause

exists when, at the nonent of the search, the facts and
circunstances within the officers' know edge and of which they had
reasonably trustworthy information were sufficient to warrant a
prudent man in believing that an area contai ns evidence of a crine.

See Beck v. Chio, 379 U S. 89, 91 (1964) (di scussing probabl e cause

in context of arrest).

Al t hough defendant's adm ssi on that there was a weapon i n
his vehicle will be suppressed because of the Mranda violation, it
provi ded probabl e cause for the search of the car, where the weapon
was subsequently found. Because the agents had probabl e cause to

search the vehicle, there was no need for a warrant. Carroll wv.

United States, 267 U S. 132 (1925); Karnes v. Skrutski, 62 F.3d

485, 498 (3d Cir. 1995)(noting that "the autonobile exception to

the warrant requirenment allows warrantl ess searches of any part of
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a vehicle that may conceal evidence where there is probabl e cause
to believe that the vehicle contains evi dence of a
crinme.")(internal citations omtted). Thus, the search was valid,
and the gun may be offered in evidence in the governnent's case-in-

chi ef.

L. CONCLUSI ON

For the foregoing reasons, the Court wll grant
defendant's Mdtion to Suppress to the extent that it seeks to
exclude his response to Special Agent Garrizzo's pre-Mranda

questions, and deny the notion with respect to the weapon.

BY THE COURT:

JAN E. DUBA S, J.
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